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June 2, 2015 

 
The Hon. Phil Mendelson 
Chairman, Council of the District of Columbia 
The Hon. Mary Cheh 
Chair, Committee on Transportation and the Environment 
The John A. Wilson Building 
1350 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
 
Dear Chairman Mendelson and Councilmember Cheh: 
 
Based on documents signed by District officials between 2010 and 2014 – spanning the Fenty 
and Gray administrations – the District received a sum totaling more than $4 million from CSX 
Transportation (“CSXT”), spent those funds on the 11th Street Bridge project, and now has an 
outstanding and apparently open-ended obligation to the railroad to spend the same amount in 
District funds on a project to be negotiated with and approved by CSXT.  
 
The existence of an unmet obligation on the part of the District government to a major 
transportation company is concerning, particularly when it would appear that the company’s 
funds were spent in support of the company’s own project. I share this information with you 
based on conversations earlier this year, based on subsequent discussions with the Office of the 
Inspector General, and in light of your oversight responsibilities for DDOT.  I also share this 
information with Attorney General Karl Racine, Inspector General Daniel Lucas, and Darren 
Sobin, Director of Government Ethics, in case they see merit in their own additional review.  
 
The origin of the $4,171,044 payment by CSXT to the District remains unclear.  According to a 
May 20, 2015, letter from Department of Transportation Director Leif Dormsjo: 
 

The understanding by current DDOT staff is that CSXT contributed the money because 
CSXT failed to timely comment on DDOT’s design for 11th Street Bridge.  However, CSXT 
disputes this and claims the delay was caused by DDOT’s contractor failing to provide 
the plans to CSXT for review.   

 
Though the derivation remains unclear, documents indicate that the District initially agreed to 
provide the same amount in District funds toward the railroad’s Virginia Avenue Tunnel (VAT) 
project, then amended that agreement in 2014 to leave the final use of the District’s $4 million 
open to further negotiation with CSXT.  Mr. Dormsjo’s also wrote in his May 20, 2015, letter: 
 



DDOT and CSXT also entered into an agreement to provide $4,171,044 that would be 
contributed by DDOT to the VAT to replace streets, subject to federal approvals and 
appropriations.  The Agreement was later modified to delete language providing for a 
DDOT contribution to CSXT’s VAT project, and provided that DDOT and CSXT would work 
together to identify another eligible project for the use of the CSXT Credit Amount… To 
date, an eligible project has not been identified… 

 
A further, detailed timeline follows concerning the District’s receipt and use of the $4 million 
from CSXT, based on information received from DDOT and other information, including 
documents that are part of current litigation: 

 

 August 23, 2010:  DDOT and CSXT entered into agreement to use CSXT funds for bridge 
design.  A Memorandum of Agreement (“MOA”) between CSXT and DDOT was signed 
August 23, 2010, by then-DDOT Director Gabe Klein and called the State-Railroad 
Agreement.  The MOA was for the construction of Ramp A-1 of the 11th Street, SE 
Bridges over CSXT at mileposts CFP 112.90 (the “CSXT Railroad Tracks”) in Washington, 
DC (p. 1).  The MOA states that CSXT will pay DDOT $4,171,044 for Redesign (design and 
construction) costs.  (p. 4, paragraph 4.6.ii).   
 

 August 23, 2010:  The District agrees to contribute an equal sum ($4,171,044) to the 
VAT.  In a second MOA, also dated August 23, 2010, CSXT and the District of Columbia, 
acting through the Office of the Deputy Mayor for Planning and Economic Development 
(“DMPED”) and DDOT, agree that DDOT will credit CSXT $4,171,044 “toward the 
restoration and/or resurfacing of Virginia Avenue upon the completion of the 
construction for the Virginia Avenue Tunnel Expansion project.”  (p. 2, Article III. A).  In 
addition, the second August 23, 2010, MOA states that “DDOT shall obtain the CSXT 
Credit Amount of funds through traditional federal appropriations and obligations for 
resurfacing of Federal-Aid facilities.”  (p. 2, Article III. B).   
 

 February 11, 2011:  The District agrees that the CSXT funding will be used to re-design 
the 11th Street Bridge to be compatible with the CSXT tunnel project.  An amendment of 
Solicitation/Modification of Contract (Number 008) was processed as a Change Order in 
the amount of $4,171,044, increasing the Total Contract Value to $265,075,044. This 
was approved by DDOT Contracting Officer Jerry M. Carter on May 16, 2011. The Scope 
of Services, contained in the Supporting Documentation for Amendment Number 008, 
states that the: 
 

o Contractor shall re-design the new proposed bridge structure (S-19) that carries 
I-695 over the existing CSX Rail line in the vicinity of 11th and M Streets in 
Southeast Washington, DC.  This structure shall be re-designed in such a way as 
not to preclude the construction of a CSX temporary shoo-fly track . . . and the 
widening of the CSX Virginia Avenue Tunnel… The Contractor shall be solely 
responsible for design coordination and review with CSX representative and shall 
adhere to all standards, specifications, and design request of CSX… 



 June 21, 2011:  A purchase order detailed the expenditure of CSXT funds on the 11th 
St. Bridge project.  Purchase Order No. PO365135 - KAO/IPMA/AWI/CSX, payment of 
$4,171,000 to Skanska-Faccchina JV for “CSX work at 11 Street SE Bridges” was 
approved.  The payment was made under three vouchers: 
 

o VO950593 - - $2,592,648.00 - - December 11, 2012 
o VO967665 - - $151,7344.18 - - February 15, 2013 
o VO 967788 - - $61,007.82 - - February 15, 2013 

 

 December 12, 2012:  State-Railroad Construction Agreement between CSXT and DDOT 
indicates there will be federal financing for the tunnel and bridge project.   Recital 5 
states that “The Federal Highway Administration of the United States Department of 
Transportation (hereinafter called “FHWA”) has agreed to participate in financing the 
Project, and, as condition prerequisite to assistance in financing said Project, has 
required that an agreement be entered into between the District and CSXT for 
construction and maintenance of, and reimbursement of the costs associated with, the 
Project pursuant to 23 C.F.R. § 646.216(d) (2012) et. seq.  In his letter of May 20, 2015, 
Mr. Dormsjo wrote, “After careful review and research, we could find no supporting 
documentation for Recital 5.  As we now understand it, the purpose of the recital was to 
explain why the parties were entering into the State-Railroad Agreement dated 
December 21, 2012.” (p. 3, paragraph 5).  
 

 April 21, 2014:  The August 2010 MOA is amended regarding identifying an eligible 
project for the CSXT credit.  CSXT and the District of Columbia, acting by and through 
the Office of the Deputy Mayor for Planning and Economic Development (“DMPED”) 
and DDOT, entered into a new MOA amending the August 23, 2010, MOA as follows: 
 

o Section A of Article III is hereby amended by inserting the following new 
paragraph at the end thereof: 
 

 Notwithstanding anything to the contrary in Sections A and B of this 
Section III, none of the CSXT Credit Amount shall be used for the Virginia 
Avenue Tunnel Expansion Project.  In exchange for the payments in the 
total amount of $4,171,044 CSXT previously made to DDOT pursuant to 
Section IV. C below to assist DDOT with the 11th Street Bridge Project, 
DDOT and CSXT agree to work together to identify an eligible project for 
the use of the CSXT Credit Amount using traditional federal 
appropriations obligations for resurfacing of Federal Aid facilities within 
the next six (6) months, however, failure to identify an eligible project 
shall not constitute a default under the MOA, as amended.  (p. 1). 
 
Article VIII of the Memorandum is hereby deleted (p. 1).  [Note:  Article 
VIII of the August 23, 2010, Memorandum of Agreement between CSXT 
and DMPED/DDOT is entitled Virginia Avenue Resurfacing/Restoration 
and states, “In accordance with Article III, Sections A and B above, DDOT 



will seek funding via the Transportation Improvement Program for the 
costs of restoration and/or resurfacing of Virginia Avenue, SE, up to the 
CSXT Credit Amount.”]   
 

 May 20, 2015:  As of May 2015, no eligible project has been identified leaving the 
obligation open-ended.  With regard to the DDOT obligation/the CSXT Credit of 
$4,171,044, in a letter to ODCA, Mr. Dormsjo writes, “to date an eligible project has not 
been identified.”  (p. 2). 

 
Among materials provided by DDOT in response by my inquiry is a list of current and former 
DDOT officials who may have information concerning these matters.  In case you decide to hold 
an oversight hearing on the District’s financial obligation to CSXT, I note that several of those 
listed as “former” DDOT officials are currently working in the executive branch and it might 
prove useful to seek their testimony.   
 
 

Sincerely yours, 
 
 
 

Kathleen Patterson 
District of Columbia Auditor 

 
 
Enclosures:  

 State-Railroad Agreement between CSXT and DDOT, dated August 23, 2010 

 MOA between CSXT and the District of Columbia, acting through the Office of the 
Deputy Mayor and DDOT, dated August 23, 2010 

 Amendment Number 008 to Contract Number PO365135 - DCKA-2008-R-0146, with 
Supporting Documentation, dated February 11, 2011 

 Purchase Order No. KAO/IPMA/AWI/CSX for 11th Street SE Bridges, issued on June 21, 
2011 

 December 12, 2012, State-Railroad Construction Agreement between CSXT and DDOT 

 Office of the Chief Financial Officer documentation, including list of three payments 
from CSX 

 First Amendment to Memorandum of Agreement, dated April 21, 2014 

 DDOT letter to ODCA dated May 20, 2015 

 DDOT List of Personnel 
 

cc: Phil Mendelson, Chairman  
Karl Racine, Attorney General 

 Daniel Lucas, Inspector General 
 Darrin P. Sobin, Director of Government Ethics 




























































































