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The Honorable Phil Mendelson, Chairman 
The Honorable Mary Cheh, Chairman, Committee on Transportation and the Environment 
The Honorable David Grosso, Chairman, Committee on Education 
Council of the District of Columbia 
1350 Pennsylvania Avenue NW 
Washington, D.C. 20004 
 
Dear Chairman and Councilmembers: 
 
On October 22, 2015, the Office of the District of Columbia Auditor initiated an evaluation of the H.D. 
Cooke Elementary School modernization, which was opened to students in August 2009 but formally 
completed in 2010. This review is one in a series of evaluations of the District’s school modernization 
program pursuant to D.C. Official Code § 38-2973.05.  I write to the three of you based on your oversight 
responsibilities for procurement, the Department of General Services (DGS), and the District of Columbia 
Public Schools (DCPS), respectively, to share our findings, and to let you know that we are concluding 
our work on H.D. Cooke with this letter report.   
 
We chose to review the District’s contract with Gilbane Building Company for the H.D. Cooke 
modernization because what was approved by the D.C. Council as a “guaranteed maximum price” (GMP) 
contract was changed at the end of the project to a lump sum contract. We sought to ascertain whether 
the District was disadvantaged financially by this change in contract type and whether the oversight 
agencies properly accounted for all costs and achieved all savings that should have accrued to the 
District as a result of savings-sharing contract clauses.  I hope the information, though dated, is useful as 
you consider whether and how to improve the District’s procurement practices. 
 
Our findings: 
 

1. An unexplained change to the scope of work, combined with changing the contract from a GMP 
to a lump sum contract at the project’s conclusion, may have cost the District $498,938 in 
contingency savings. 

2. As we demonstrated was the case in five high school modernization projects evaluated in our 
July 1, 2015, report, the Department of General Services was not able to provide evidence the 
general contractor submitted documentation to its predecessor agency detailing contingency 
savings on the H.D. Cooke modernization. 

 
 
 
 
 
 
 
 

http://www.dcauditor.org/sites/default/files/DGS%20Final%20Report%207-1-15_0.pdf
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Background 
 
The H.D. Cooke Elementary School was built in 1909, with an additional wing of classrooms added 
during the 1960s. The school currently serves students from PK3 and PK4 (by lottery) and those from 
kindergarten through fifth grade (by residency within school boundaries). Modernization began in 2001 
under the former DC Public Schools (DCPS) Office of Facilities Management (OFM), with limited 
demolition and abatement activities.  
 
In 2007, DCPS chose Quinn Evans Architects to design a 32,775 square foot modern space within the 
original historic building as well as the mid-century addition. The architects also designed a 9,100 square 
foot addition that contains an auditorium, gymnasium, and a dining hall. The District of Columbia Public 
Education Reform Amendment Act of 2007 (PERAA)1 established the Office of Public Education Facilities 
Modernization (OPEFM) and OPEFM took over the project in July 2007. A series of contract change 
orders modified the design to meet OPEFM standards, most notably finish upgrades and the pursuit of 
the US Green Building Council’s Leadership in Energy and Environmental Design (LEED) Green Building 
certification.  
 
The contract for the modernization and addition was competitively awarded May 9, 20072 to Gilbane 
Building Company by DCPS as a Guaranteed Maximum Price (GMP) Contract—incorporating a maximum 
price the District agreed to pay for the work.  The $24.9 million construction contract was submitted to 
the D.C. Council for its review on April 27, 2007.3 After Gilbane completed all work to modernize and 
expand H.D. Cooke, OPEFM altered the form of agreement from a GMP and “close out the contract on a 
lump sum basis.”  
 

Objectives, Scope, and Methodology 

 
The primary objective of this evaluation was to determine whether OPEFM and DC Partners for the 
Revitalization of Education Projects, LLC (DC PEP)—program manager for school modernization 
projects—properly accounted for all modernization costs to the District and achieved all savings that 
should have accrued according to the GMP contract.  We focus on the contract between the District and 
Gilbane Building Company (Contract Number GAFM-2007-C-0009A) and all change orders and 
modifications.  We requested and analyzed relevant documentation, including the original contract, all 
change orders, the close-out agreement, and correspondence regarding the H.D. Cooke modernization 
from DGS (which succeeded OPEFM in managing the school modernization program) and DC PEP.  
 
ODCA did not conduct the examination as an audit as defined by the Government Accountability Office’s 
Government Auditing Standards. 
 
 
 

                                                           
1
 D.C. Law 17-9 (effective June 12, 2007). 

2
 District of Columbia Public Schools. “Negotiated Contract for Goods and/or Services: Construction Management at Risk 

(CMAR) Design Build with a Guaranteed Maximum Price (GMP) for Construction at the H.D. Cooke Elementary School. Contract 
Number GAFM-2007-C-0009A” District of Columbia Government. Ratified May 9, 2007. 
3
 DCPS submission to the Council of the District of Columbia. “City Council Contract Summary.” District of Columbia 

Government. April 27, 2007. Available at: http://lims.dccouncil.us/Legislation/CA17-0134 

http://lims.dccouncil.us/Legislation/CA17-0134
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Results of the Auditor’s Analysis 

 
1. District officials made an unexplained change to the H.D. Cooke scope of work that re-

allocated $712,768 of contingency funds to general contractor fees. This change cost the 
District $498,938 in savings, based on the original GMP contract terms requiring the 
District to receive 70 percent of any remaining contingency balance. The last change 
order submitted by the builder and approved by the District altered the contract from a 
GMP to a lump sum contract. 

 
Under a GMP form of contract, the total project cost was memorialized in a price breakdown, a detailed 
outline of the portions of the total GMP dollar value according to the type of work to be done (e.g. 
concrete, masonry, metals, doors and windows, contractor fees, etc). The price breakdown, commonly 
referred to in the construction industry as a schedule of values (SOV), also contained a set amount 
allocated to the project’s contingency fund designed to cover “cost[s] incurred in the work from 
unforeseen causes or details.”  
 
The contract also identified a savings split for any unspent contingency fund dollars or savings due to the 
buyout of subcontractors—instances where the contractor is able to subcontract individual portions of 
the work at a lower price: “Unspent contingency shall become project savings. Savings will be split 70/30 
(DCPS/Contractor). Buyout savings shall remain in the GMP as additional contingency and to the extent 
needed, shall be used to ensure completion of the work within the GMP. Any remaining portion of this 
additional contingency shall be subject to the shared savings split.” This means that if the total 
construction costs for the project came in at $1 million under the GMP, the District would receive 
$700,000 and Gilbane would receive $300,000. This savings split is designed to incentivize the general 
contractor to seek out subcontractors who might be able to do certain specialized portions of the work 
at lower rates. 
 
The original contingency fund balance was set at $1,870,348. At some point during the project, the SOV 
was altered in OFM or OPEFM’s records to a value of $1,017,603—a reduction of $852,745—and other 
values within the scope were increased by the same amount, namely $139,983 to the various “divisions 
of work” comprising materials and labor for the actual construction of the school and $712,768 to the 
fixed lump sum fees paid to the general contractor including labor and field support, bonds and 
insurance, and the general contractor’s work fee. DGS could not provide any written documentation, 
such as a project change order, memorializing the re-allocation of the contingency fund or the reason 
for it. When ODCA asked for documentation, DGS replied: 
 

HD Cooke was a legacy project from [District of Columbia Public Schools’ Office of 
Facilities Management] and already being implemented when OPEFM began 
management in 2008….There is no OFM change order establishing this Schedule of 
Values in OPEFM electronic records.   
 
The adjustment to the schedule of values was presumably done when more information 
about the project was available at the time of construction and more information known 
about the actual cost of work by division and lump sum service for the progressed design 
and conclusion of the pre-construction phase. 
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 There was no change to the overall GMP value of $24,930,000. 

 This Schedule of Values was then used to tracking (sic) progress until completion.  

 That contingency totaled $1,017,603.  
 
The contract states, “All trade contracts in Divisions 2 through 16 within the GMP, bonds, insurances, 
and [Construction Manager] contingency shall be direct pass through costs [i.e. billable to the District for 
the amount spent]. Remaining components within the GMP shall be lump sum [i.e. fixed price] and 
invoiced in accordance with a schedule to be provided by the [Construction Manager] prior to the first 
construction phase invoice.”  In essence, any amounts not spent on the project under the GMP 
components would have been refunded to the District according to the 70/30 savings split, but after 
being transferred to the lump sum fees, the $712,768 was automatically paid to the contractor. By 
providing this increase in the fixed fee, absent any documentation on the change, the District may have 
forfeited nearly $500,000 it would have otherwise received as part of the agreement to split 
contingency savings. 
 
The District also altered the form of contract from a GMP with a fixed fee for service to a lump sum 
contract with its final change order on the project which reduced the total contract price by $99,594. In 
the project’s close-out agreement, issued in January 2010, OPEFM changed the form of contract to a 
lump sum through a single sentence: “The final contract price is hereby established as a lump sum of 
$28,095,294.”  The close-out agreement is included as Appendix A. 
 
DCPS had instructed Gilbane at the outset to submit a proposal as a GMP, indicating that Gilbane initially 
proposed a lump sum contract. DCPS stated:  “We have a number of issues with the price proposal….the 
proposal is in the form of a lump sum. [Gilbane’s] preconstruction contract and [the District’s Request 
for Proposal] requires (sic) a guaranteed maximum price.” DCPS instructed Gilbane to submit a best and 
final offer to address that concern, which they did on March 28, 2007. That offer was in the form of a 
GMP with the 70/30 savings split of any unspent dollars and was accepted by DCPS. 
 
2. DGS was not able to locate and provide evidence that their predecessor agency required 

the general contractor to submit a final buyout log detailing contingency savings. 

 
DCPS’s school modernization GMP contracts typically require that savings, resulting from the general 
contractor’s use of subcontractors and any remaining contingency fund balance, be retained by the 
owner of the building or split between the general contractor and the owner. To track the cost of these 
items, the general contractor submits payment requests that follow the project’s schedule of values 
(SOV). The project’s initial price breakdown or schedule of values is included as an exhibit in the GMP 
contract where the original dollar amount is established. Throughout the course of a project, the SOV is 
used as the basis of progress payments to the contractor. 
 
A buyout log (or buyout schedule) is a document prepared by the contractor that mirrors the schedule 
of values and shows the variance between purchased subcontractor work relative to what was budgeted 
in the GMP.  Savings are added to the contingency while any cost overruns are funded by the 
contingency. Some jurisdictions (including the District) incentivize contractors both to prepare buyout 
logs and to get subcontractors to do work efficiently by granting the contractor a portion of any savings 
on the actual cost of work compared to the GMP. Although not required by a GMP contract, the 
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presence of a buy-out log or similar document comparing funds spent to the project’s original SOV is 
necessary in order for the District to successfully capture the savings split laid out in the contract. 
 
ODCA requested the final buyout log for the H.D. Cooke project from DGS and the agency’s program 
manager, DC PEP. They provided us with two documents including a “construction change request” 
dated December 17, 2009, and a “project management cost report” produced on January 3, 2011. The 
first represents a change order for the contract altering the total price and does not contain schedule of 
values level detail between the amounts paid to subcontractors and the budgeted GMP amount. The 
second document provided by DGS contained a list of subcontractors alongside line items associated 
with those companies, but did not compare the cost of those items against the originally budgeted 
schedule of values. DGS has provided no additional documentation to indicate that a detailed buyout log 
was ever produced for the H.D. Cooke project. 
 

Recommendations: 
 
We recommend that the Department of General Services (DGS): 
 

1. Initiate a review of all completed and closed out school modernizations to ensure that the 
agency and its program manager, DC PEP, received and maintain necessary documentation 
(such as final buy-out logs) as contracts were concluded. 

2. Determine whether the District is owed any savings that it has not already collected on 
completed school modernizations and if not, recoup said savings. 

 
We recommend that the Office of Contracting and Procurement (OCP): 
 

1. Review school modernization contracts to determine whether the District has been or could be 
disadvantaged by changes in contract form. Such a review should include Alice Deal Middle 
School and Moten Elementary School. Moten Elementary School’s modernization contract was 
converted from a guaranteed maximum price contract to a lump sum contract via a change 
order that was approved by the Council in 2012 while Alice Deal was administered as a lump 
sum contract by both DCPS and OPEFM despite one section in the contract noting that “The 
Contractor shall furnish Construction Management Services at Risk (CMAR) with a Guaranteed 
Maximum Price (GMP) that will result in the modernization of Alice Deal.” 

 
We submitted this letter report in draft to the Department of General Services and the Office of 
Contracting and Procurement for comment, and their written comments follow, followed by an ODCA 
response to the agency comments.  
 

Sincerely, 
 
 
 
Kathleen Patterson 
District of Columbia Auditor 

 
026:16:GC:MS:cm:LP:KP 
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Appendix A: Close-out Agreement (highlight added) and Cover Email 
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Auditor’s Response to Agency Comments 
 
The Office of the District of Columbia Auditor (ODCA) thanks the Department of General Services (DGS) 
and the Office of Contracting and Procurement (OCP) for their written responses.  
 
With regard to the finding that the District may have forfeited nearly $500,000, DGS cites the Gilbane 
job cost report dated January 3, 2011 as support for its calculation of $99,954 in overall savings. During 
our review, ODCA requested and reviewed this report and deemed it to be an unreliable record. The 
cost report notes zero variance among the “Approved budget”, “Forecasted Budget”, and “Projected 
Final Cost” which is nearly impossible. Additionally we note that despite the report carrying a date of  
January 2011, a full 17 months after the ribbon cutting ceremony commemorating the school opening, 
the “Billed To Date” contained nothing but “0”s. We therefore stand by our finding.  
 
With regard to OCP’s comment that DGS and not OCP is best positioned to review school modernization 
contracts, we note that legislation given final approval by the D.C. Council on July 12, 2016, B21-0334 - 
Procurement Integrity, Transparency, and Accountability Amendment Act of 2015, states that “the CPO 
may review and monitor procurements, including for construction and related services under Title VI, by 
any agency, instrumentality, employee, or official exempt under this chapter or authorized to procure 
independently of OCP." 
 


