











Response: OPM will work with the market manager to establish a procedure for
periodically verifying the number of Farmer’s Line vendors and the fee
collections by the market manager. OPM will send a letter to EMV instructing
them to implement an appropriate system of checks and balances for the Farmer’s
Line collections.

AUDIT SECTION
“Accountable OPM Officials did not Establish an Effective Review Process for
Expenditures from Market Revenue and some Receipts Presented for
Reimbursement did not Provide Adequate Justification”

Recommendation: CPMO must establish an effective review process to ensure that
expenditures from Market revenue are reasonable and related to Market operations and
that personal expenses of the Market Manager are paid only from the Market Manager’s
fee.

Response: OPM has an in-house accountant, staff member who reviews EMV’s
monthly financial submissions including operating statement, balance sheet,
income statement and general ledger. OPM will be awarding the next market
manager contract via the RFP under which the management fee will be paid
independent of the Eastern Market operating account. This will make it more
difficult for a market manager to make disbursements from the operating account
that should have been paid from its fee as such disbursements will be more
obvious in the financial reports.

Recommendation: CPMO require EMV to promptly reimburse the Fund at least

$11,600 for amounts improperly disbursed from Market revenue for non-market related
expenses.

Response: OPM is sending a Notice of Default to EMV which notice includes,
inter alia, EMV’s payment of organization costs out of Market revenue.

Recommendation: President and Vice President / Treasurer of EMV provide the

necessary justification and documentation to support reimbursement requests from
Market revenue.

Response: OPM will request justification documentation.

AUDIT SECTION
“CPMO Failed to Conduct Biennial Assessments of EMV’s Performance”

Recommendation: CPMO must immediately conduct the required performance review
of EMV and provide the results of this review to the Auditor within 60 days of the date of
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this report. The CPMO must ensure that in the future the required biennial review is
timely conducted.

Response: OPM is in the process of preparing a written evaluation of EMV’s
performance.

AUDIT SECTION
“CPMO Made Payments to a Corporation Affiliated with one of EMV’s Officers for
Construction Management Services Provided Without a Written Contract”

Recommendation: (1) CPMO must comply with the District’s ethical standards and
procurement regulations when awarding contracts; and (2) Office of the Inspector
General investigate the award of this oral contract by OPM management to Site
Construction, Inc., its relationship to EMV, and payments made to it by EMV officials.

Combined Response: OPM is in full compliance with the District’s ethical
standards and procurement regulations when awarding contracts. [ have no
knowledge that OPM has not entered into any oral contract for goods or services
with Site Construction, Inc. During my tenure, EMV has requested approval of
payment to Site Construction for construction management services. OPM has
not approved EMV’s request to pay, as a Market expense, its affiliate for
construction management services because EMV has failed to provide adequate
documentation of the services claimed.

AUDIT SECTION
“MFG Not Submitted Required Documents to EMV and the District”

Recommendation: (1) MFG must immediately submit the documents required by its
sublease to the Market Manager; (2) CPMO and the Market Manager must ensure that
required documents are received and reviewed when they are due or hold MFG liable for
failing to meet the terms of their sublease agreement; and (3) For future sublease
agreements, the Market Manager must include penalty clauses for failure to voluntarily
provide required documents or comply with any term of the agreement.

Combined Response: MFG’s sublease is and has for some time been expired.
MGF no longer occupies the North Hall of Eastern Market and it currently has no
contractual basis for acting in any management capacity at the Market. For future
sublease agreements, OPM will consider the option of including penalty
provisions, in addition to the usual default, for failure of a subtenant to provide
required documentation timely.
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AUDIT SECTION

“Status of Implementation of Recommendations Made in the Auditor’s Report
Dated July 16, 2002”

Unimplemented 2002 Recommendation: CFO to establish Fund consistent with DC
law.

Response: This recommendation is in the purview of the OCFO, not OPM.

Unimplemented 2002 Recommendation: Farmer’s Line space to be used only by
vendors meeting the definition of “farmer” as set forth in DC Law 12-228.

Response: D.C. Official Code § 37-105(0) specifies that the market manager
must give “priority” to “farmers and other market vendors of agricultural
products” for the Farmers' Line sidewalk market stalls with first priority to
“farmers” and second priority to “food merchants and wholesalers of agricultural
products,” subject in all events to a right of first refusal to certain market vendors
of agricultural products. OPM has no evidence and has received no complaints
that this prioritization has been violated. Restricting the Farmer’s Line to only
“farmers” would require a legislative amendment to the Act.

Unimplemented 2002 Recommendation: Failure of District official or employees to
ensure collection of receipts and compliance with procedures should be held accountable
to fullest extent permitted under the Comprehensive Merit Personnel Act and District
Personnel rules..

Response: The OPM officials and staff that had oversight over Eastern Market
during the audit period of January 1, 2002 through December 31, 2007 are no
longer employed by OPM or the District.

Unimplemented 2002 Recommendation: CPMO establish written policies and
procedures governing disbursement from the Eastern Market Enterprise Fund. Further,
all amounts received must be reported and recorded before making disbursements. Any
disbursements must be properly supported, recorded and reported in the District’s
financial system. (Auditor acknowledged that CPMO has not made any disbursements
from the Fund during the audit period.)

Response: Disbursements from the Fund are subject to procurement laws and
regulations and budgeting. Thus, disbursements (none having been made to date)
will be fully documented under the District’s existing procurement and budgeting
systems. Separate written policies and procedures for disbursements would be
unnecessarily duplicative and would create confusion with the existing
procedures.
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Please do not hesitate to contact me or Camille Sabbakhan, General Counsel, at (202)
724-4400 if you need additional information.

sum:erely9 dl f;wbd/

for
Robin-Eve J{pcr/-

Acting Director
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
OFFICE OF THE CHIEF FINANCIAL OFFICER
GOVERNMENT OPERATIONS CLUSTER

* & k
Ms. Deborah K Nichols, fis: ttn 4 |
District of Columbia Auditor,
717 14™ Street, NW.
Suite 900
Washington DC 20005. September 23, 2008

Re: Response to “Eastern Market Management and Oversight” Draft Report

Dear Ms. Nichols,

Further to the receipt of your draft report entitled “Eastern Market Management and
Oversight Continues to Need Substantial Improvement”, I hereby wish to inform you that
I have reviewed the report and wish to respond to those recommendations whose status is
classified as “NOT IMPLEMENTED".

Further, I wish to emphasize that 1 am only empowered to respond to those
recommendations that fall under the mandate of the Office of the Chief Financial Officer.

Recommendation (pg 30) ......” “The District’s Chief Financial Officer establishes the
Eastern Market Enterprise Fund consistent with all the requirements of DC Law 12-228.
Money collected on behalf of Eastern Market must not be commingled with money in the
General Fund. A separate Eastern Market Enterprise Fund must be established outside of
the General Fund”.

Response... The Eastern Market Enterprise Fund was established. It is unclear why a
dedicated account was not established, as was recommended in the DC Auditor’s report
dated July 16 2002. I have instructed that this account be established with immediate
effect. Correspondence to this effect is hereto attached.

Recommendation ( pg 32) ...” The CPMO must ensure that space made available to the
Farmer’s Line is used only by vendors who meet the definition of “farmer” as set forth in
DC Law 12-228.”

Response....... As the recommendation requires and implies the entity responsible for
the implementation of this recommendation is the Office of Property Management has
not established (OPM). This recommendation will be forwarded to the Office of Property
Management for a response to the office of the City Auditor.

One Judiciary Square * 441 4" Street, N.W. * Suite 890 North * Washington, D.C. 20001
Phone: (202) 727-9491 * Fax: (202) 727-1115




Recommendation pg 33.....” Failure of any accountable OPM official or employee to
ensure the collection of all receipts and compliance with established procedures should be
held accountable to the fullest extent permitted under the Comprehensive Merit Personnel
Act and District Personnel rules”,

Response......... -As the recommendation requires and implies the entity responsible for
the implementation of this recommendation is the Office of Property Management
(OPM). This recommendation will be forwarded to the Office of Property Management
for a response to the office of the City Auditor.

Recommendation pg 33......” The CPMO establish written policies and procedures
governing disbursements from the Eastern Market Enterprise fund. Further, all amounts
received must be reported and recorded before making disbursements. Any
disbursements must be properly supported, recorded and reported in the District’s
financial system.

Response.....Upon the establishment of the Eastern Market Enterprise Fund, the Office
of Finance & Resource Management (OFRM) will collaborate with the Office of
Property Management to ensure that this recommendation is complied with.

Please be further informed that I have forwarded a copy of this response to the Office of
Property Management.

Respectfully,
/K{' %(.4

Mohamed A Mohamed
Associate Chief Financial Officer.

Ce. Mr. Lawrence 1. Perry,
Deputy Auditor, Office of the District of Columbia Auditor.

Ms. Robin- Eve Jasper,
Director, Office of Property Management (OPM)

Michael Bolden
Director of Financial Operations, GOC

Ms. Aniema Udofa,
Controller, GOC

Mr. Robert Andary,
Executive Director, Office of Integrity & Oversight, OCFO




EASTERN MARKET
AR VENTURE, INC.

Bryan Cook, Market Manager Historic Eastern Market
301.622.9300 Ext 105 225 7" Street, SE
301.622.9301 FAX www.easternmarketdc.com

September 15, 2008

Office of the District of Columbia Auditor
Deborah Nichols

717 14™ Street N.W., Suite 900
Washington, D.C. 20005

Re: Corrections to Audit Findings from Draft — September 11.2008

Ms. Nichols,

Please find enclosed, the corrections to your draft auditor dated September 11, 2008. We'would also
like to request a formal meeting to dlSCllSS the inaccuracies which are prevalent throughout your audit. I will
contact your office on September 16" to discuss a meeting this week.

Regards,

I lok

Bry k
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EASTERN MARKET

MANAGEMENT AND OVERSIGHT

CORRECTIONS TO AUDIT FINDINGS

1. Allegation: EMV failed to comply with Lease Agreement and Eastern Market
Law by failing to enter into written agreements with merchants.

Response: The absence of written agreements between EMV and the Eastern
Market merchants is the result of express directives from the Office of Property
Management (“OPM”) and was done at the request and with the full knowledge, consent
and endorsement of OPM.

EMYV drafted written lease agreements for all merchants on numerous occasions and
received comments and feedback from OPM on each such occasion. Each time the leases
were distributed to merchants, the merchants raised objections to OPM and hired an
attorney to voice their objections. Bowing to this pressure, OPM advised EMV to hold
off on forcing merchants to execute written leases. EMV was ready, willing and able to
force merchant compliance, and upon a merchant’s failure to sign a written agreement
EMYV was ready willing and able to require one or more merchants to vacate the
premises. OPM would not endorse this course of action or empower EMV to force one
or more merchants to vacate the building based upon their failure to execute a written
agreement. Section 5 of the Lease specifically requires that EMV obtain the District’s
written approval before entering into any sub-lease for any portion of the Market and
OPM never provided such approval. The failure to fulfill the written contract requirement
set forth in the Agreement and the Act was a decision that rested exclusively with OPM.

Post fire, and upon moving into the temporary East Hall, EMV drafted, in conjunction
with OPM, temporary use and licenses agreements from all merchants. OPM has signed
copies of all such agreements in its possession. The documents were for a term of one
year. EMV has since drafted and delivered to OPM an extension form for such
agreement which is currently under review by OPM.

In ta%(ing over management of the Eastern Market, EMV inherited all merchants
previously in place. Section 5 of the Lease provides that EMV shall not be liable for any
pr;—exiting conditions in the Market or any violations existing or having their genesis
prior to EMV’s involvement. The failure of existing sub-tenants to maintain necessary
licenses is a condition that predates EMV’s involvement. Moreover, Section 5 of the

Lease states that EMV shall not be liable for the failure of any sub-tenant to comply with
any applicable laws.

2. Allegation: EMV Failed to Secure Written Approval for Subcontracts:




Response: EMV obtained OPM’s approval for the contract with CPL
Cleaning and Sun Ventures. CPL has been a market service provider for approximately 7
years and OPM received a monthly statement detailing all payments made to this and
every other vendor performing services at Eastern Market. Again, within the past 12
months, OPM provided written authorization to amend CPL’s contract to provide full-
time on-site porter service at the East Hall.

Contracts with Allied Waste Services and John Shorb Landscaping were 1 year contracts,
terminable by EMV, and the aggregate annual fees due under such contracts at no time
exceeded $25,000. No approval for such contracts is required. Moreover, OPM receives
a monthly statement from EMV detailing all payments made to these and all other
vendors performing services at Eastern Market.

3 Allegation: EMV made payments to MPO Officer without written contract.

Response: EMV has an agreement with MPD for the employment of off-duty
officers to provide services at the Eastern Market. The Audit first claims no written
agreement and then references on page 12, footnote 20, a written agreement signed by an
EMYV representative dated June 19, 2003. All payments to MPO were fully disclosed to
OPM and were made with the full knowledge and consent of OPM for over 6 years. The
scope of services to be rendered by MPO were periodically adjusted and/or modified by
agreement between MPO and the Marker Manager depending upon specific need and
existing conditions at the Eastern Market.

4. Allegation: EMV did not maintain required Insurance for MPD.

Response: EMV possesses all insurance required under its Lease with the
District. In response to the allegations contained in the draft audit EMV recently
consulted with its insurance broker at Hilb Rogal & Hobbs who confirmed that all
vendors performing services under EMV at the Eastern Market are covered and that the
District is listed as an additional inured on the policy. According to EMV’s insurance
broker the only exclusions are in the case of assault and battery and those involving the
use of handguns.

5. Allegation: EMV Corporate Charter Revoked.

Response: Eastern Market Ventures, Inc. is a valid and active non-profit
corporation and is so listed on the DCRA website. Any prior lapse in good standing was
the temporary result of a technical failure to file necessary forms in a timely manner and
was promptly corrected and EMV was immediately restored and reinstated to active
status.

6. Allegation:EMV failed to make deposits to Enterprise Fund.




Response: Only revenue in excess of $20,000 following payment of all
applicable expenses is to be paid quarterly to the Enterprise Fund and EMV complied
with such requirement. As conceded in the Audit, it is unclear under the Agreement
whether funds are to be transferred to the Enterprise Fund before or after expenses. The
Agreement, is clear, however, that EMV is not liable for any expenses and is only
required to pay such costs if funds are available in the operating account. The
interpretation of the Agreement suggested by the Auditor is incorrect and would lead to
the absurd result of EMV making payment to the Enterprise Fund and then immediately
requesting funds from the District to pay for operating expenses. OPM and EMV agreed
and operated from day one with the understanding that quarterly payments to the
Enterprise Fund was intended to mean after payment of all applicable expenses. This
point was further clarified in section 8 of the Third Amendment where it was made clear
only the “balance” in the operating account in excess of $20,000 was to be paid to the
Enterprise Fund. The parties further added “less any additional reserves deemed
advisable by the District in consultation with EMV.” This additional provision was
added to prevent the inefficient result of paying money to the Enterprise Fund if the
parties were aware of an impending operating shortfall or other expenditure which would
require the District to fund the account and make a payment to EMV shortly after a
payment to the Enterprise Fund was made.

7. Allegation: EMYV made Additional Payments to the Cleaning Contractor.

Response: The CPL contract provided a limited scope of services and does not
require the broad-sweeping repair and maintenance responsibilities suggested by the
Auditor. All additional services paid by EMV to CPL were for work and services not
included in the scope of the vendor’s monthly service contract. For example, repairs
and/or replacements of non-operational windows, lighting and plumbing fixtures, and
gutters issues are a non-recurring/non-routine repairs or a capital expense and not an
obligation of the cleaning contractor pursuant to its monthly contract. Any reading by the
Auditor to the contrary is simply wrong and would make the cleaning contractor
responsible for virtually all non-capital repairs required at the Eastern Market.

8. Allegation: EMV failed to Obtain 3 Written Quotes for CPL renewal.

Response: EMV provided 3 written cleaning proposals to Stacy Norris of OPM
and OPM provided written authorization on October 9, 2007 to extend CPL contract and
add full-time porter service. Moreover, the auditor neglects to appreciate that the
increased cost of the contract was a direct result of the requirement of an on-site porter at
the East Hall on a full-time basis which was not part of the original service agreement
resulting in a significant increase of the vendor’s hourly commitment to the project. Both
the scope and cost of the CPL contract was disclosed to and approved by OPM.

9, Allegation: Inadequate Controls of Farmer’s Line Collections.

Response: EMV accepts no cash payments. Farmer’s pay a pre-determined
monthly payment and all payments are submitted with a written summary detailing the



farmer’s activity at the Market. There is a list of approved farm vendors and limited
amount of space which prevents vending by unauthorized parties.

10.  Allegation: EMV made payments from Market Revenue which should have
been paid from the Market Manager Fee.

Response: All payments by EMV for reimbursement were for the costs of
meetings, meals and parking directly related to Market business and involving individuals
involved in the management and operation of Eastern Market. All accounting fees paid
to 3™ party professionals for the preparation of an annual tax return for the property are a
market expense pursuant to section 8 of the First Amendment. Any expenses associated
with EMV maintaining its corporate status were paid out of the Market Managers Fee.

9. Allegation:  CPMO made payment to an Entity affiliated with EMV.

Response: The District made a payment to Site Construction, Inc. for
professional services rendered in connection with the construction of a new farmer’s
shed. The relationship between Site Construction and EMV was fully disclosed by EMV
to the District and OPM. Moreover, such payment was made pursuant to a written letter
agreement signed by Aimee Occhetti of OPM, the then acting Eastern Market coordinator
for OPM. The payment was not based upon an oral agreement as alleged in the Audit.

10. Allegation:  MFG has not provided required documents.

Response: MFG is in default of its sublease with EMV and EMV has so advised
OPM on numerous occasions. Unfortunately, OPM repeatedly prevented EMV from
enforcing its sub-lease with MFG despite EMV’s protestations. In addition to its failure
to provide documents, MFG is frequently and significantly in arrears in the payment of
rent. EMV so notified OPM on numerous occasions, provided OPM a receivables list on
a regular basis and requested authority to evict the MFG on numerous occasions. On at
least two occasions, EMV retained an attorney to commence eviction proceedings only to
later be told by OPM to cease all enforcement action. Most recently, OPM directed EMV
to stop eviction proceedings after EMV had retained legal counsel to evict MFG based
upon its non-payment of rent as well as the fact that MFG’s lease term had expired. Upon
inquiry, EMV was advised that OPM had negotiated a deal directly with MFG. Despite
repeated requests by EMV, OPM has failed and refused to advise EMV the terms of such
deal. OPM has purposefully excluded EMV from its discussions with MFG and
interfered with EMV’s contractual relations with MFG and other sub-lessees. To date,
EMYV has no idea what arrangements were made directly between OPM and MFG or why
OPM remains resistant to evicting a tenant who is not in compliance with its lease, is in
arrears on rent and whose lease term is expired. Interestingly, OPM has previously
obtained a court order permitting the removal of MFG from the Eastern Market but for
reasons which remain unknown to EMV, the District and OPM have failed to seek
enforcement of this Order for many years.






